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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

Sessions Case No. 243 of 2011 
Under section 51 Wildlife(Protection) Act, 1972 

(Arising out of C.R. Case No.374 of 2011) 
 
    State of Assam  
     vs      

1. Sri Jagadish Basumatary  
2. Anil Daimary  
3. Sri Dilip Koch  
4. Sri Ajit Daimary  
5. Sri Ranjit Brahma  
6. Sri Bhatuka Basumatary   

....  Accused persons 
 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
  
 
Date of Evidence     :   24.1.14, 16.9.14 
 
Date of Hearing       :  7.8.2014, 17.8.2014 
 
Date of Judgment    :     17.8.2014 
 
For the State           :           Sri Khemraj Adhikary, Addl Public Prosecutor. 
  
For the accused      :      Sri Shankar D Nath 
  
 

J U D G M E N T 
 
 
1. The prosecution case, in a nutshell is on 17.9.2011, at about or before 

5.00 PM, the accused persons, namely, Sri Jagadish Basumatary, Anil Daimary, 

Sri Dilip Koch, Sri Ajit Daimary, Sri Ranjit Brahma and Sri Bhatuka Basumatary 

were apprehended inside the Sonai Rupai Wildlife Sanctuary while they were 

cutting trees inside the said sanctuary, by the patrolling party of the forest 

department.  Pursuant there, offence report was submitted against the said six 
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accused persons, under section u/s 27, 29, 30, 31 read with Sec. 2(15, 26, 33, 

35, 37) and punishable under Section 51 of Wildlife (Protection) Act, 1972. 

 

2. After observing necessary formalities, the offence being Sessions 

triable was committed to the Court of Sessions for trial by the learned Chief 

Judicial Magistrate, Sonitpur, Tezpur.   

 

3. After hearing both sides and on perusal of the offence report, formal 

charge u/s 51 Wildlife (Protection) Act, 1972 was framed, read over and 

explained to the accused to which he pleaded not guilty and claimed to be 

tried. Hence, this trial. 

 

4. In support of the case, the prosecution examined four witnesses and 

defence examined none. The plea of defence is of total denial.  

 

5. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the Cr. P.C, wherein he denied the charges leveled 

against him.  

 

POINT FOR DETERMINATION 

 

 (i) Whether the accused person illegally entered in the Sonai Rupai 

Wildlife Sanctuary and were found in illegal possession of weapons/tools 

inside the said Sanctuary ? 

 

 (ii) Whether the accused persons illegally fell trees thereby destroying 

the habitat of the said Sanctuary ? 

 

6. I have carefully examined the evidence on record and heard 

arguments of both sides. 
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DECISION  AND REASONS THEREOF 

 

7. PW-1, Sri Gargaraj Nath, Forest Guard deposed that on 17.9.2011, he 

was on duty at Kalamati Range and on that day, PW 1 along with personnel of  

Gelgeli Camp went towards the Northern side of Sonai Rupai Wildlife 

Sanctuary. PW 1 stated that  altogether, they were ten of them, namely, 

Dhyanjyoti Hazarika was the I.C, Shyamal Ch Dey, Naren Daimary, Rajen 

Koch, Umesh Barman, Soriful islam, Jiten Sut, Krishna Kanta Baruah and Ajay 

Timur including him/PW 1 constituted the patrolling party. PW 1 stated that 

they reached Dikeshwar Nala and during the course of patrolling they 

apprehended six accused persons who were cutting trees inside the 

sanctuary. PW 1 stated that 6 cycles , 1 Saw, 1 axe, 1 dao, 1 polythene sheet,  

2match box, ration like rice – dal –haldi –masala were seized from all the 6 

accused persons.PW 1 stated that 1 stump of Amari tree of about 5 foot x 7 

foot was also seized from the accused persons. PW 1 identified and exhibited 

the said seized articles as : (a) Material Exbt 1 : 6 nos. of bicycle (b) Material 

Exbt 2 : 1 no. of saw (c) Material Exbt 3 : 1 no. of axe (d) Material Exbt 4 : 1 

dao (e) Material Exbt 5 : polythene sheet (f) Material Exbt 6 : 2 nos match 

box. PW 1 stated that Dhyanjyoti Hazarika, Forest Guard prepared the Seizure 

List being Ext 1 where he put his signature as Ext 1 (1). PW 1 stated that the 

accused persons and the seized articles were taken to Kalamati Range. PW 1 

stated that on being asked all the accused persons, admitted that they had 

entered the forest illegally. 

 

8. In cross examination PW 1 denied the suggestion that the date of 

occurrence was a Vishwakarma puja day and on that day, the accused 

persons were camping near the river in context of the Vishwakarma puja. PW 

1 stated that near the Sanctuary, Bodo community had been residig even 

before the year 2006 and they used to collect firewood from the area, 



                                                           

 

Page 4 of 13 

 

however stated PW 1, the same had been stopped since 2006.  PW 1 

admitted that the make of the cycles were not written on the seizure list nor 

was it mentioned as to which of the material exhibits were recovered from 

which of the accused persons. PW 1 stated that no other persons were 

present when they had apprehended the accused persons. PW 1 denied the 

suggestion that they did not apprehend the accused within the Wildlife 

Sanctuary, that he signed the Seizure list on being asked to do so by his 

Senior Officer and he was not there when the same was seized, that the 

stump of the tree from the accused persons were not seized. PW 1 stated that 

in the meantime, the ration had been destroyed and the stump could not be 

brought in the Court. 

 

9. PW- 2, Sri Dhayanjyoti Hazarika , Forester I, Sonai Rupai Wildlife 

Sanctuary deposed that on 17.9.2011, he was on duty at Gelgeli Camp. On 

the order of the Range Officer, Sonai Rupai Wildlife Sanctuary , namely 

Jyotimoy Baruah, he along with nine other staff went towards Dikeswari nala 

for patrolling. PW 2 stated that during patrolling they found the accused 

persons inside the forest area, cutting trees and they were caught. PW 2 also 

proved the M. Ext 1 to 6, as being the articles seized from the accused 

persons. PW 2 stated that he seized the articles in the presence of three 

witnesses, out of which 2 witnesses, were Dandi Hazarika and Thagiram Das, 

who were Forest Department Employees and part of patrolling party. PW 2 

stated that both the said witnesses had since expired.  PW 2 stated that the 

accused persons along with the seized articles were brought to the Range 

Office and after the medical check up of the accused, the accused persons 

were brought to Division office, Dolabari. PW 2 stated that on completion of 

investigation, he submitted offence report against the accused persons being 

Ext 2 wherein Ext 2 (1) was his signature. PW 2 placed on record the 

Notification of Sonai Rupai Wildlife Sanctuary as Ext 3, Letter of Authority as 

Ext 4.  



                                                           

 

Page 5 of 13 

 

 

10. In cross examination, PW 2 stated that villagers reside in the nearby 

areas, on 18th Sep people celebrate Viswakarma Puja. PW 2 denied the 

suggestion that the accused were present near the river to observe and 

celebrate Viswakarma Puja. PW 2 denied the suggestion that seizure list was 

not prepared at the spot and that it was not prepared as per Forest Manual, 

that offence report had been prepared on the basis of defective seizure 

memo, that the accused persons have not committed any offence under the 

Wildlife Protection Act. 

 

11. PW- 3, Sri  Ramesh Kumar Gogoi , Asst Conservator of Forest, Western 

Assam Wildlife Division , Tezpur deposed that on 17.9.2011 the accused 

persons were caught inside the Sonai Rupai Wildlife Sanctuary by the 

Patrolling party as they were found cutting trees inside the Wildlife Sanctuary 

area and they were produced before him on 18.9.2011. PW 3 stated that on 

18.9.2011, he recorded the confessional statement (Ext 5) of Jagdish 

Basumatary and the said accused admitted that he had employed the other 

accused persons to cut trees inside the Sanctuary. PW 3 stated that accused 

Jagdish Basumatary put his signature being Ext 5 (2) in his statement. 

 

 

12. In cross examination, PW 3 stated that Forester Gyan Jyoti Hazarika 

had produced Jagdish Basumatary before him. PW 3 stated that the accused 

Jagdish Basumatary was not sent to the Court of the CJM, Sonitpur for 

recording his statement u/s 164 CrPC as he was also authorised to record 

such statements under the Wildlife Protection Act. PW 3 denied the suggestion 

that the said statement was not voluntarily given by Jagdish and he gave the 

said statement (Ext 5) because he was threatened and forced to do so. PW 3 

denied the suggestion that the Ext 5 has no evidentiary value. 
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13. PW- 4, Sri Jyotirmoy Baruah deposed that on 17.9.2011, he was 

posted as Range Officer, Kalamati Range and on that day the patrolling party 

had gone for patrolling from Gelgeli Camp to Sonai Rupai Wildlife Sanctuary. 

PW 4 stated that during their patrolling they apprehended the accused 

persons inside the forest area and found the accused persons sectioning trees. 

PW 4 stated that the accused persons were brought to the Range Office and 

produced before him along with the 6 nos of bicycle, 1 saw, 1 axe/kuthar, 1 

dah, Polythene sheet 1 nos, Match box 2 nos which were seized from the 

accused persons. PW 4 stated that the Investigating Officer, Dhyanjyoti 

Hazarika recorded the statement of all the accused persons being Ext 

6,7,8,9,10 and the statement of witnesses Ext 12, 13, 14 in his presence. PW 

4 stated that the certified copy of the list of the patrolling party being Ext 11 

was prepared. Also prepared was the Sketch Map [Ext 15]. PW 4 stated that 

he marked the place of occurrence in the ditigal map. 

 

14. In cross examination, PW 4 stated that Ext 16 was a photostat copy. 

PW 4 stated that  Sri Dhyanjyoti Hazarika had prepared Ext 15 and he had 

only signed the same. PW 4 admitted that neither the signature of IO was 

there on Ext 15 nor was there any date of Ext 15. PW 4 stated that he was 

not a member of the patrolling party and he did not personally witness the 

occurrence. PW 4 stated that the statements of the accused and witnesses 

were recorded in his presence., that on Ext Nos. 6, 7, 8, 9, 10, 12, 13 and 14 

the date of recording the statements were not mentioned. PW 4 denied the 

suggestion that he had not endorsed his signature in accordance with the 

procedure on Ext 6, 7, 8, 9, 12,13, 14. 

 

 

15. Having elaborately narrated the evidence adduced by the prosecution, 

it is now to be seen whether the evidence on record establishes the charge 
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against the accused persons beyond reasonable doubt. Ld Counsel for the 

defence strenuously submitted that the accused persons were just picked up 

from near the river when they were camping in connection with the 

Viswakarma puja activities. Ld Counsel for the defence submitted that the PW 

2 and PW 3 did not have the power to record confessional statement and 

even assuming but not admitting such power was granted on him, there is no 

proof of the latter having followed the safeguards provided to an accused 

before recording a confessional statement under the provisions of the Code of 

Criminal Procedure.  Ld Counsel for the defence further submitted that the 

fact of alleged seizure of stump of „amari tree‟ has not been proved in 

accordance with law and the same is indicative of the fact that the instant 

case is concocted. Ld Counsel further submits that the complainant, witnesses 

are all forest officials and no independent person is involved either in the 

investigation, seizure or prosecution. 

 

16. Ld Addl PP on the other hand submitted that the prosecution has been 

able to establish the charge against the accused person beyond reasonable 

doubt. This Court has given due consideration to the submissions so 

advanced. 

 

17. Under Section 55 of the Wildlife (Protection) Act, 1972 (hereinafter 

referred to as the Act), no cognizance of any offence under the Act can be 

taken unless on a complaint, filed, inter alia, by an authorised person. In the 

instant case, Ext 11, Notification No. FRW/35/87/Pt.I/68 dated 4.3.1994 has 

been brought into play to show that officer not below the rank of Beat Officer/ 

Forester has been empowered u/s 55 of the Act to lodge complaints. In the 

instant case, PW 2, being a Forester, has filed the offence report. 

 

18. Since the charge against the accused person is that they unlawfully 

entered the Sonai Rupai Wildlife Sanctuary, the prosecution has exhibited as 
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Ext 3, the copy of the Gazettee Notification dated 4.9.1998 whereby the area 

described (220 Sq km) under Sonitpur West Division was declared to be a 

Sanctuary and named as Sonai Rupai Wildlife Sanctuary. Ext 15, the sketch 

map shows the place of occurrence to be  within the area declared as Sonai 

Rupai Wildlife Sanctuary. Nothing adverse in cross examination could be 

elicited by the defence in respect of the place of occurrence.  

 

19. In so far as seizure from the accused persons is concerned, it is seen 

that the same is alleged to have been made vide Ext 1, the Seizure List 

prepared by PW 2. What is remarkably striking is the entry at Sl No.8 with the 

pen of said PW 2,that is one nos of “Amari” stump. Except the said entry and 

the signature of PW 2, rest of the list is seen to have been written by some 

other person. Coupled with the same, there is no explanation forthcoming 

from the prosecution as to the reason for not have been able to produce the 

same or having it identified. Moreover, in Ext 1, it has not been stated as to 

from which of the accused persons, the said Sl No.8 article was actually 

seized. Whereas PW 1, PW 2 have stated that the accused persons were 

cutting the tree, PW 4 has stated that the accused persons were “sectioning” 

the tree. Both, cannot be construed to be the same. 

 

20. Hence, it is seen that though the prosecution has been successful in 

establishing that the accused were apprehended from inside the declared 

Sanctuary but nevertheless, the seizure of the offending article (Sl No. 8) from 

the accused persons, has not been established in accordance with law. 

 

21. Coming to the question of power of the Assistant Conservator of 

Forest, to record confessional statement, the admissibility of the confession 

made to the Forest Range Officer is not open to doubt since the embargo 

contained in Section 25 of the Evidence Act is not applicable to it. Forest 

Officers, though they are invested with some of the police powers, are not 
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Police Officers. Hence they can give evidence before Court regarding 

admissions or confessions made to them by accused persons, whether or not 

such persons were then in custody. If the Court considers such confession to 

be reliable, there is no legal bar in acting on such confession.  A Constitution 

Bench of the Supreme Court has held in Ramesh Chandra Mehta vs State of 

West Bengal reported in AIR 1970 SC 940, that Customs Officer is not a Police 

Officer for the purpose of Section 25 of the Evidence Act, Their Lordships have 

stated thus : . "A Customs Officer under the Sea Customs Act, 1878, had the 

power to detain, to arrest, obtain a search warrant to produce the person 

arrested before a Magistrate and to obtain an order for remand and to keep 

him in custody with a view to collect evidence. He may therefore have 

opportunities, which a Police Officer has of extracting a confession from a 

suspect, but a Customs Officer is not on that account, a Police Officer. The 

test for determining whether an officer of Customs is to be deemed a Police 

Officer is whether he is invested with all the powers of a Police Officer qua 

investigation of an offence, including the power to submit a report under 

Section 173, Cr. P.C.". The Madras High Court has considered whether a 

Forest Range Officer under the Madras Forest Act is a Police Officer for the 

purpose of Section 25 of the Evidence Act (E. C. Richard v. Forest Range 

Officer AIR 1958 Mad 31 : 1958 Cri LJ 52). It was held that the Forest Officer 

is on a par with the Customs Officer and hence what applies to the Customs 

Officer applies to the Forest Officers also. It has been observed in the said 

decision that "in the absence of a specific provision in the Madras Forest Act 

conferring on the Forest Officer all the powers of an Officer-in-Charge of a 

Police Station he cannot be called a 'Police Officer' and a statement made to 

him will not be hit by Section 25 of the Evidence Act". The Wild Life Protection 

Act does not confer all the powers of Police Officers on the Forest Officers or 

wild life protection force even though some of the powers have been 

conferred on them to be exercised in specified contexts. It is therefore clear 
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that the embargo contained in Section 25 of the Evidence Act cannot be 

applied to the statements made to a Forest Officer or Range Officer. 

 

22. In the case at hand, PW 3/ Asstt Conservator of Forest, recorded the 

confessional statement of the accused Jagdish Basumatary (Ext 5) and PW 2 

recorded the statements of the other accused persons in presence of PW 5. 

From the said statement it is seen that it has been admitted by the said 

accused persons that accused Jagdish, engaged them to cut trees.  Ld 

Counsel for the defence submitted that it is apparent that the said statements 

being written in a sophisticated language was not stated by the accused, as 

the accused persons are illiterate persons. In the considered view of this 

Court, even dehors the said confessional statement and as stated 

hereinabove, it is seen that the prosecution has been able to prove the illegal 

presence of the accused inside the reserve area. Factum of seizure of Sl No.8, 

Amari stump, already having been held, not to have been proved in 

accordance with law, the same need not be re-discussed.  It is to be noted 

that PW 2 did not have the power to “record” such statements, in as much as, 

he was the IO of the instant case. Be it noted that it is not the case of the 

prosecution that PW 2 was only the scribe and it was PW 4/ the Forest Ranger 

who dictated the same to him. 

 

23. In view of the discussion aforesaid, it is held that the prosecution has 

been able to prove the charge u/s 27 (1) of the Act, that is, of entry into the 

Sonai Rupai Wildlife Sanctuary without permission, against all the accused 

persons.  

 

24. Accordingly, the said six accused persons, namely, Sri Jagadish 

Basumatary, Anil Daimary, Sri Dilip Koch, Sri Ajit Daimary, Sri Ranjit Brahma and 

Sri Bhatuka Basumatary  are held guilty of the offence under section 51 (1) of 

the Wildlife Protection Act. 
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25. Section 51 (5) of the Act debars the applicability of section 360 of the 

Cr. P.C or the Probation of Offenders Act to an accused who is not below the 

age of eighteen years. Hence, the latter is not considered. 

 

26. For the purpose of sentencing the accused persons, it is to be noted 

that, records reveals that the accused persons were apprehended on 

17.9.2011, sent to judicial custody on 18.9.2011, allowed bail on 11.11.14 and 

ultimately submitted their bail bond and released on  17.11.2011.  

 

 

27. The accused persons are heard on the point of sentence and their 

statements recorded in separate sheets and placed on record. The accused 

persons are heard in person. They submit that their financial condition is very 

poor, they earn as daily labourer and their family are totally dependent on 

their daily earning for survival. 

 

28. Considering all the aspects, each of the accused persons, namely, Sri 

Jagadish Basumatary, Anil Daimary, Sri Dilip Koch, Sri Ajit Daimary, Sri Ranjit 

Brahma and Sri Bhatuka Basumatary are sentenced to undergo S.I. for sixty 

days under section 51 (1) of the Wildlife Protection Act, 1972. 

 

29. Period of detention undergone so far, from 18.9.2011 to 17.11.2011  

by the accused persons, shall be set off. 

  

30. The seized items, not already destroyed, stand forfeited to the State. 

  

31. Considering the facts, the matter is not referred for payment of 

compensation, u/s 357A Cr. P.C. 
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32. The bail bond executed by the accused/convict shall stand cancelled 

and the surety stands discharged. 

  

33. Let a free copy of this judgment be furnished to the convict 

immediately. 

 

34. Let a copy of this judgment be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 of the Cr. PC. 

 

 Given under my hand and seal of this Court on this 17th day of 

August, 2015 at Tezpur. 

                              
      Addl. Sessions Judge No.2 
         Sonitpur, Tezpur 
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A-N-N-E-X-U-R-E 
1. Witnesses for Prosecution  

 P.W. 1: Sri Sri Gargaraj Nath 
 P.W. 2:  Sri Dhayanjyoti Hazarika 

 P.W. 3:  Sri Ramesh Kumar Gogoi 
 P.W. 4:  Sri Jyotirmoy Baruah 

 

2. Witnesses for Defence  : NIL 
 

3. Court Witnesses :  NIL  
 

4. Prosecution Exhibits:  

 Ext. 1: Seizure Memo 
 Ext 2:  Offence Report 

 Ext 3 : Notification of Govt. Of Assam dated 04.09.1998 
 Ext 4:  Notification dated 4.3.1994 

 Ext 5: Statement pof Jagadish Basumatary u/s 50 (A) of the Wild Life  

 Protection Act, 1972 
 Ext 6: Statement of Anil Daimary u/s 50 (A) of the Wild Life Protection  

 Act, 1972 
Ext 7: Statement of Ajit Daimary u/s 50 (A) of the Wild Life Protection  

 Act, 1972 
 Ext 8: Statement of Dilip Koch u/s 50 (A) of the Wild Life Protection  

 Act, 1972 

 Ext 9: Statement of Ranji9t Brahma u/s 50 (A) of the Wild Life   
 Protection Act, 1972 

 Ext 10: Statement of Ghatoka Basumatary u/s 50 (A) of the Wild Life  
 Protection Act, 1972 

 Ext 11: List of Patrolling Party 

 Ext 12:  Statement of witness Sri Bogiram Das 
 Ext 13: Statement of witness Sri Gaegaraj Nath 

 Ext 14: Statement of witness Sri Danti Hazarika 
 Ext 15: Sketch Map 

 Ext 16: Digital Map 
 

 

5. Defence Exhibits : NIL 
6. Material Exhibits:  

Material Exbt 1 : 6 nos of bicycle. 
Material Exbt 2 : 1 nos of saw. 

Material Exbt 3 : 1 nos of axe. 

Material Exbt 4 : 1 dao 
Material Exbt 5 : polythene sheet. 

Material Exbt 6 : 2 nos match box. 
 

 

Addl. Sessions Judge No.2 
 Sonitpur, Tezpur 


